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Sale Date: Time: 

Location: 

Type of Sale:  Public  Private Last date to file objections:                                                              

Description of property to be sold: ___________________________________________________________________ 

Terms and conditions of sale: _______________________________________________________________________ 

Proposed sale price: _________________________________ 

Attorney or Party Name, Address, Telephone & FAX Nos., State Bar No. & 
Email Address 

      

FOR COURT USE ONLY 

Individual appearing without attorney
Attorney for:      

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA -                                         DIVISION

CASE NO.:      

CHAPTER: 

In re:

      

NOTICE OF SALE OF ESTATE PROPERTY 

Debtor(s).

Leonard M. Shulman – State Bar No. 126349 
Lynda T. Bui – Bar No. 201002 
Elyza P. Eshaghi – Bar No. 293395 
SHULMAN HODGES & BASTIAN LLP 
100 Spectrum Center Drive, Suite 600 
Irvine, California 92618 
Telephone: (949) 340-3400 
Facsimile: (949) 340-3000 
Email:   lshulman@shbllp.com; lbui@shbllp.com 
             eeshaghi@shbllp.com

Sam S. Leslie, Chapter 7 Trustee

LOS ANGELES DIVISION

 
ENIRIQUE IBARRA AND SILVIA IBARRA, 
 
 

2:14-bk-11105-RN

7

 
Last Day to Submit Bids:  April 11, 2016 at 5:00 pm 
Final Bidding Round/Court Hearing: 4/14/16/16 10:30 am

United States Bankruptcy Court, 255 E. Temple Street, Ctrm. 1645, Los Angeles, CA 90012

03/31/2016

Cross-Complaint Claim - See Attached for Detailed Description

Sale pursuant to Bankruptcy Code § 363(b)(1) 
Purchase price of $7,500.00, subject to overbids. See Attached for Bidding Procedures.

$ 7,500.00
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Overbid procedure (if any): _________________________________________________________________________ 

If property is to be sold free and clear of liens or other interests, list date, time and location of hearing: 

Contact person for potential bidders (include name, address, telephone, fax and/or email address):

Date:                  

Potential overbidders must bid an initial amount of at least $500.00 over the consideration 
offered by the Buyers (total of at least $8,000.00.)  Minium bid increments after that shall be $500.00 

See attached for more information. 

April 14, 2016 at 10:30 a.m.

Courtroom 1645
U.S. Bankruptcy Court

255 E. Temple Street
Los Angeles, CA 90012

Elyza P. Eshaghi, Esq. 

SHULMAN HODGES & BASTIAN LLP
100 Spectrum Center Drive, Suite 600

Irvine, CA 92618
Telephone: (949) 340-3400
Facsimile: (949) 340-3000

Email: eeshaghi@shbllp.com

03/24/2016
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Leonard M. Shulman – State Bar No. 126349 
Lynda T. Bui – Bar No. 201002 
Elyza P. Eshaghi – Bar No. 293395 
SHULMAN HODGES & BASTIAN LLP 
100 Spectrum Center Drive, Suite 600 
Irvine, California 92618 
Telephone: (949) 340-3400 
Facsimile: (949) 340-3000 
Email:   lshulman@shbllp.com; lbui@shbllp.com 
  eeshaghi@shbllp.com 
 
Attorneys for Sam S. Leslie, 
Chapter 7 Trustee 
 

UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION 
 
 

In re 
 
ENRIQUE IBARRA and  
SILVIA IBARRA, 
 
Debtor. 
 
 

Case No.:  2:14-bk-11105-RN 
 
Chapter 7 
 
CHAPTER 7 TRUSTEE’S MOTION FOR 
ORDER APPROVING THE SALE OF 
CROSS-COMPLAINT CLAIM 
PURSUANT TO 11 U.S.C. § 363(b)(1), 
SUBJECT TO OVERBIDS, COMBINED 
WITH NOTICE OF BID PROCEDURES 
AND REQUEST FOR APPROVAL OF 
THE BID PROCEDURES, AND 
GRANTING RELATED RELIEF; 
MEMORANDUM OF POINTS AND 
AUTHORITIES AND DECLARATION OF 
SAM S. LESLIE IN SUPPORT THEREOF 
 
Hearing Date: 
Date: April 14, 2016  
Time: 10:30 a.m. 
Place: Courtroom 1645 
            United States Bankruptcy Court 
            Roybal Federal Building 
 255 E. Temple Street, Suite 1652 
 Los Angeles, CA  90012 
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TO THE HONORABLE RICHARD M. NEITER, UNITED STATES 

BANKRUPTCY JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE, THE 

DEBTORS AND ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

Sam S. Leslie, Chapter 7 trustee (“Trustee”) for the bankruptcy estate (“Estate”) of 

Enrique Ibarra and Silvia Ibarra (“Debtors”), brings this Motion for Order Approving the Sale of 

the Cross-Complaint Claim Pursuant to 11 U.S.C. § 363(b)(1), Subject to Overbids, Combined 

With Notice of Bid Procedures and Request for Approval of the Bid Procedures and Granting 

Related Relief (“Motion”), as follows: 

I. INTRODUCTION 

Through this Motion, the Trustee seeks Court approval of the sale of the Cross-Complaint 

Claim to the cross-defendants in the Adversary Proceeding, Francisco Lara and Luis M. Chong 

(“Buyers”) for $7,500.00.  In addition to procuring a net for the Estate, the Agreement will cease 

the accrual of litigation costs associated with prosecuting the Cross-Complaint Claim.  The 

Trustee has determined that the costs and uncertainty associated with prosecuting the Cross-

Complaint Claim outweigh any potential benefit to the Estate due to the procedural limitations of 

the Cross Complaint, the conclusion of discovery in the Adversary Proceeding, and the limited 

claims base in the Bankruptcy Case.  

In order to ensure that the Estate receives the highest and best price for the Cross-

Complaint Claim, the sale is subject to the Bid Procedures set forth below.  At the final bidding 

round, the Trustee will, in the exercise of his business judgment and subject to Court approval, 

accept the bidder who has made the highest and best offer to purchase the Cross-Complaint 

Claim, consistent with the Bid Procedures.  In summary, the Trustee believes that good cause 

exists to grant the Motion so the Trustee does not lose this favorable business opportunity to 

administer the Cross-Complaint Claim without the costs and uncertainty of litigation. 

/// 

/// 

/// 
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II. RELEVANT FACTS 

A. Case Commencement. 

Debtors filed a voluntary petition for relief under Chapter 7 of the Bankruptcy Code on 

January 21, 2014 (“Petition Date”), initiating case no. 2:14-bk-11105-RN (“Bankruptcy Case”).   

Sam S. Leslie is the duly appointed, qualified, and acting Chapter 7 trustee for the Estate. 

B. Claims Against the Estate. 

The deadline for filing claims in this case is October 21, 2014 and January 14, 2015 for 

governmental proof of claims.  As of March 7, 2016, the Court’s claims register indicates that 

there have been three (3) claims filed totaling $110,368.44 consisting of $105,601.63 in secured 

claims, $0.00 in priority claims, and $4,766.81in general unsecured claims.   

C. The Property. 

On March 26, 2012, the Buyers filed a complaint (“Complaint”) against the Debtors in 

the Superior Court of the State of California for the County of Los Angeles, titled Chong v. 

Enrique Ibarra, et. al., Case No. BC481527 (“State Court Action”).  (See the Declaration of Sam 

S. Leslie (“Leslie Decl.”), Ex. 1.)  The Complaint, as amended by the Second Amended 

Complaint, alleges causes of action for: (1) breach of fiduciary duty, (2) constructive fraud, (3) 

fraud and deceit, (4) a derivative action for conversion and unfair business practices, (4) fraud, 

(5) misappropriation of trade secrets and deceit, and (6) intentional interference with prospective 

economic advantage.  (Id.) 

On May 30, 2012, the Debtors filed a cross-complaint against the Buyers in the State 

Court Action for: (1) wrongful termination in violation of public policy, (2) breach of fiduciary 

duty, (3) §17200 unfair business practices, (4) conversion, (5) intentional infliction of emotional 

distress, (6) negligent infliction of emotional distress, and (7) loss of consortium (“Cross-

Complaint”). (Leslie Dec., Ex 2. ) 

On March 11, 2014, Buyers filed a Notice of Removal (“Notice of Removal”) of the 

State Court Action with the Bankruptcy Court, initiating adversary proceeding no. 2:14-ap-

01154 (“Adversary Proceeding”).  (Leslie Decl., Ex. 3.)  The Notice of Removal was filed 

pursuant to 28 U.S.C. § 1452 and Fed. R. Civ. Pro. 9027. (Id.) Pursuant to the Notice of 
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Removal, the entire State Court Action, including the Cross-Complaint, was removed to the 

Bankruptcy Court.  (Id.) Pursuant to the Notice of Removal, the basis for removal of the State 

Court Action are the non-dischargeability issues that relate to the Bankruptcy Case and arise 

under 11 U.S.C. §§ 523(a)(2)(A), 523 (a)(4) and 523 (a)(6).  (Id.) 

On December 10, 2015, a Joint Pre-Trial Order was entered in the Adversary Proceeding 

(“Joint Pre-Trial Order”).  (Leslie Decl., Ex. 4.)  The Joint Pre-Trial Order lists the claims for 

relief on the Cross Complaint as: (1) wrongful discharge/termination, (2) intentional infliction of 

emotional distress, and (3) negligent infliction of emotional distress.  (Id.)  In the Joint Pre-Trial 

Order, the damages alleged in relation to wrongful discharge/termination are $4,867.85 in 

medical expenses and $500,000.00 for physical pain/mental suffering, and $1,000.000.00 in 

damages alleged in relation to the emotional distress causes of action.  (Id.) 

On January 20, 2016, the Debtors filed an Amended Schedule A/B to include their 

interest in the Cross-Complaint as follows: “Cross-Complaint for intentional Infliction of 

Emotional Distress, Negligent Infliction of Emotional Distress, Breach of Fiduciary Duty, and 

Conversion, Chong and Lara Ibarra State Court action removed to Bankruptcy Court, Adversary 

Case no. 2:14-ap-01154-DS” (collectively with the Cross-Complaint, shall be referred to as the 

“Cross-Complaint Claim”).  (Leslie Decl., Ex. 5.)  The Debtors list the value of the Cross-

Complaint Claim as “unknown.”  

D. Basis for Value of the Property. 

   Initially, the Trustee intended to abandon the Estate’s interest in the Cross-Complaint 

Claim back to the Debtors.  (Leslie Decl., ¶ 8.)  The Trustee concluded that the costs associated 

with litigating the Cross-Complaint Claim outweigh the potential benefit to the Estate because: 

(1) the creditor base was too small to justify the costs associated with litigation; and (2) the 

monetizable claim in the Cross-Complaint Claim is for conversion of Debtor’s 1/3 interest in 

ENSI. (Id.)  The damages for conversion are typically compensation for the loss of the converted 

property and the Trustee has already administered the Debtors’ 1/3 interest in ENSI for the 

benefit of the Estate.  (Leslie Decl., Ex. 1.)   As is typical when evaluating claims, the Trustee 

has determined that the value is the price in which the buyer is willing to purchase the asset.  In 
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this case, the Buyers are willing to purchase the Cross-Complaint Claim for $7,500.00, subject to 

overbids.  

E. The Purchase Offer and Summary of the Sale Terms. 

After being informed that the Trustee intended to abandon the Estate’s interest in the 

Cross-Complaint Claim back to the Debtors, the Buyers offered to purchase the Cross-Complaint 

Claim for $5,000.00, and later accepted the Trustee’s counter offer of $7,500.00.  (Leslie Decl., ¶  

9; Ex. 6.)    

A summary of the Agreement’s terms are outlined below, but the summary and 

discussion are not meant to be a complete review of every provision of the Agreement.  The 

Agreement itself is the legally binding document the Trustee seeks approval of.  In the event of 

any inconsistency between the terms of the Agreement and this Motion, the Agreement alone 

shall govern.  In summary, the principal terms of the sale are as follows (the Trustee is referred 

to at times as the “Seller” in the following summary): 
 

Buyers: Luis M. Chong and Francisco Lara

Purchase Price: $7,500.00, subject to the Bid Procedures set forth below. 
$1,000.00 deposit.  Balance of purchase price paid not more than seven 
calendar days after the entry of an order of the Bankruptcy Court authorizing 
the sale.  

Disclosure or Warranty As the Seller is a federal bankruptcy trustee, notwithstanding that the 
Agreement contains disclosure or warranty provisions, there will be no 
warranties or disclosures made concerning the Cross-Complaint Claim.

“As-Is” Sale Buyers acknowledge that they are purchasing the Estate’s interest in the 
Cross-Complaint Claim on an “as is, where is” basis, without any warranties, 
either express or implied.  Buyers forever waive, for themselves, their heirs, 
successors and assigns, all claims against the Trustee, his attorneys, agents 
and employees, arising or which might otherwise arise in the future 
concerning the Estate’s interest in the Cross-Complaint Claim.  

Bankruptcy Court 
Approval 

The sale is expressly subject to Bankruptcy Court approval in the Debtor’s 
bankruptcy case.   

Jurisdiction of the 
Bankruptcy Court 

Any and all disputes in connection with the Agreement are subject to the 
exclusive jurisdiction and venue of the United States Bankruptcy Court.

Sale Subject to 
Overbidding 

The sale of the Cross-Complaint Claim is subject to the Bid Procedures 
described below. 

/// 
 
/// 
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F. Bid Procedures. 

The Trustee has determined that it would benefit the Estate to permit all interested parties 

to receive information and bid for the Cross-Complaint Claim, instead of selling the Cross-

Complaint Claim to the Buyers on an exclusive basis.  Accordingly, in order to obtain the highest 

and best offer for the benefit of the creditors of this Estate, the Trustee is utilizing and also seeks 

Court approval of the following bid procedures (“Bid Procedures”): 
 
1. Overbids shall be in minimum increments of $500.00.  The overbidder must 

tender a Bid Deposit of $1,000.00 in the form of certified funds to the Trustee’s counsel on or 
before the Sale Hearing in order to bid for the Estate’s interest in the Cross-Complaint Claim.  If 
the overbidder is the successful bidder for the Estate’s interest in the Cross-Complaint Claim at 
the Sale Hearing, the Bid Deposit of said overbidder shall be non-refundable and forfeited, if the 
successful overbidder fails to consummate the sale. 

 
2. Bids must be in writing and be received by the Trustee and the Trustee’s counsel, 

Shulman Hodges & Bastian LLP to the attention of Elyza P. Eshaghi on or before 5:00 p.m. 
(California Time) on April 11, 2016.   
 

3. The bidder must also provide evidence of having sufficient specifically committed 
funds to complete the transaction or a lending commitment for the bid amount and such other 
documentation relevant to the bidder’s ability to qualify as the purchaser of the Cross-Complaint 
Claim and ability to close the sale and immediately and unconditionally pay the winning bid 
purchase price at closing.  
 

4. The bidder must seek to acquire the Cross-Complaint Claim on terms and 
conditions not less favorable to the Estate than the terms and conditions to which the Buyers has 
agreed to purchase the Cross-Complaint Claim as set forth in the Agreement with the Buyers 
including no contingencies and closing on the sale in the same time parameters as the Buyers.    
 

5. All competing bids must acknowledge that the Cross-Complaint Claim is being 
sold on an “AS IS” basis without warranties of any kind, expressed or implied, being given by 
the Seller.  The competing bid buyer must represent and warrant that he/she is purchasing the 
Cross-Complaint Claim as a result of their own investigations.   
 

6. If overbids are received, the final bidding round shall be held on April 14, 2016 
at 10:30 a.m. (California Time) at the hearing on the Sale Motion, or if rescheduled, upon 
telephonic notice to the Buyers and the parties having submitted overbids, at the Trustee’s 
counsel’s office, Shulman Hodges & Bastian LLP, 100 Spectrum Center Drive, Suite 600, 
Irvine, California 92618, to the attention of Elyza P. Eshaghi.  At the final bidding round, the 
Trustee or her counsel will, in the exercise of their business judgment and subject to Court 
approval, accept the bidder who has made the highest and best offer to purchase the Cross-
Complaint Claim, consistent with the Bid Procedures (“Successful Bidder”).   
 

7. In the event the Successful Bidder fails to close on the sale of the Cross-
Complaint Claim within the time parameters approved by the Court, the Trustee shall retain the 
Successful Bidder’s Deposit and will be released from his obligation to sell the Cross-Complaint 
Claim to the Successful Bidder and the Trustee may then sell the Cross-Complaint Claim to the 
First Back-Up Bidder approved by the Court. 
 
/// 
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8. In the event First Back-Up Bidder fails to close on the sale of the Cross-
Complaint Claim within the time parameters approved by the Court, the Trustee shall retain the 
First Back-Up Bidder’s Deposit and will be released from his obligation to sell the Cross-
Complaint Claim to the First Back-Up Bidder and the Trustee may then sell the Property to the 
Second Back-Up Bidder approved by the Court. 

G. Notice Regarding the Bid Procedures. 

The sale of the Cross-Complaint Claim is subject to the Bid Procedures discussed above.  

The Bid Procedures will be provided to all creditors and any potential bidders or parties who 

have shown an interest in the Cross-Complaint Claim.  A Notice of Sale of Estate Property will 

be posted on the Court’s website under the link “Current Notices of Sales,” thereby  giving 

notice to additional potential interested parties.   

Based on the foregoing, the Trustee believes that under the circumstances of this case, the 

Cross-Complaint Claim will have been appropriately marketed for bidding.      

III. ARGUMENT 

A. The Cross-Complaint Claim is Property of the Estate that the Trustee May 

Administer for the Benefit of Unsecured Creditors. 

Causes of action owned by the trustee are intangible items of property of the estate that 

may be sold.  11 U.S.C. § 541(a)(1); Fitzgerald v. Ninn worx SR, Inc. (In re Fitzgerald), 428 

B.R. 872 (9th Cir. B.A.P. 2010); Simantob v. Claims Prosecutor, L.L.C. (In re Lahijani), 325 

B.R. 282, 287 (9th Cir. B.A.P. 2005).  These include causes of action owned by the debtor as of 

the filing of the case.  Id. 

The Cross-Complaint Claim is a pre-petition cause of action brought by the Debtor’s 

against the Buyers in the State Court Action.  Accordingly, the Trustee has the authority to sell 

the Cross-Complaint Claim to the Buyers. 

B. The Court May Authorize  a Sale  When There is a Sound Business Purpose. 

The Trustee may sell property of the estate outside of the ordinary course of business.  11 

U.S.C. § 363(b).  In order to sell property outside of the ordinary course, the Trustee must show 

that there is a sound business purpose for the sale, that the sale is in the best interests of the 

estate, that there is accurate and reasonable notice to creditors, and that the sale is made in good 

faith.  In re Wilde Horse Enterprises, Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal. 1991); In re 
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Lionel Corp., 722 F.2d 1063, 1069 (2d Cir. 1983). As outlined below, the Trustee’s proposed 

sale of the Cross-Complaint Claim  meets the foregoing criteria. 

1. Sound Business Purpose. 

The Ninth Circuit has adopted a flexible, case-by-case test to determine whether the 

business purpose for a proposed sale justifies disposition of property of the estate under Section 

363(b).  In re Walter, 83 B.R. 14 (B.A.P. 9th Cir. 1988).  In Walter, the Ninth Circuit set forth 

the following standard to be applied under Bankruptcy Code Section 363(b): 
 

Whether the proffered business justification is sufficient depends on the case.  As 
the Second Circuit held in Lionel, the bankruptcy judge should consider all salient 
factors pertaining to the proceeding and, accordingly, act to further the diverse 
interests of the debtor, creditors and equity holders, alike.  He might, for example, 
look to such relevant factors as the proportionate value of the assets to the estate 
as a whole, the amount of lapsed time since the filing, the likelihood that a plan of 
reorganization will be proposed and confirmed in the near future, the effect of the 
proposed disposition on future plans of reorganization, the proceeds to be 
obtained from the disposition vis-a-vis any appraisals of the property, which of 
the alternatives of use, sale or lease the proposal envisions and, most importantly 
perhaps, whether the asset is increasingly or decreasing in value.  This list is not 
intended to be exclusive, but merely to provide guidance to the bankruptcy judge. 
 

 
Walter, 83 B.R. at 19-20 (quoting Continental, 780 F.2d at 1226). 

Here, the facts surrounding the sale support the Trustee’s business decision that the 

proposed sale of the Cross-Complaint Claim is in the best interests of the Estate and its creditors.  

Through the sale, the Trustee expects to generate net proceeds in the amount of $7,500.00.  The 

estimated net proceeds will benefit the Estate by providing funds for distribution to unsecured 

creditors.  If the Motion is not approved, then there will be a substantial loss to the Estate in that 

the Trustee does not intend to pursue the Cross-Complaint Claim.  The costs associated with 

litigating the Cross-Complaint Claim outweighing any potential benefit to the Estate, as 

discussed further below.  In such event, the Estate will not receive any benefit from the Cross-

Complaint Claim.  Furthermore, the Trustee believes that the proposed sale will be at fair market 

value because it is the best offer the Estate has received thus far for the Cross-Complaint Claim, 

and the sale is subject to the Bid Procedures.  Accordingly, the Trustee respectfully submits that 

a good business purpose exists for granting the Motion in that it will net the Estate $7,500.00.   

/// 
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2. The Sale Serves the Best Interests of the Estate and Creditors. 

The Trustee believes that it would be in the best interest of the Estate and its creditors to 

sell the Cross-Complaint Claim.  The benefits to the Estate, as set forth above, are tremendous 

due to the funds to be generated from the sale that will be used to pay a substantial distribution to 

unsecured claims and the relief from prosecuting the Cross-Complaint Claim.  If the Motion is 

not approved, the Estate will not receive the sale proceeds and will likely lose the Buyers.  The 

Trustee does not want to lose this beneficial business opportunity.  Thus, the Trustee has made a 

business decision that it is in the best interest of  the Estate that this Motion be approved. 

3. Accurate and Reasonable Notice. 

The notice requirements for sales are set forth in Rules 6004 and 2002 of the Federal 

Rules of Bankruptcy Procedure (“FRBP”).  The notice must include the time and place of any 

public sale and/or the terms and conditions of any private sale, the time fixed for filing on 

objections, and a general description of the property.  Fed. R. Bankr. P. 2002(c)(1).   

In compliance with FRBP 2002 and 11 U.S.C. § 102(1), the Trustee shall provide notice 

of the proposed sale of the Cross-Complaint Claim to creditors and parties in interest (“Notice”).  

The Notice will include a summary of the terms and conditions of the proposed sale, the time 

fixed for filing objections, and a general description of the Cross-Complaint Claim.  The Trustee 

submits that the notice requirements will be satisfied, thereby allowing creditors and parties in 

interest an opportunity to object to the sale.  Hence, no further notice should be necessary. 

4. The Sale is Made in Good Faith. 

The proposed sale has been brought in good faith and has been negotiated on an “arm’s 

length” basis.  The court in Wilde Horse Enterprises set forth the factors in considering whether 

a transaction is in good faith.  The  court stated: 
 

“Good faith” encompasses fair value, and further speaks to the integrity of the 
transaction.  Typical ‘bad faith’ or misconduct, would include collusion between 
the seller and buyer, or any attempt to take unfair advantage of other potential 
purchasers. . . . And, with respect to making such determinations, the court and 
creditors must be provided with sufficient information to allow them to take a 
position on the proposed sale. 

Id. at 842 (citations omitted). 
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In the present case, the negotiation of the proposed sale was an arms-length transaction.  

The sale price for the Cross-Complaint Claim is the highest and best offer the Trustee has 

received.  Additionally, the Buyers have filed a declaration in support of the Motion confirming 

their status as good faith buyers pursuant to Section 363(m) of the Bankruptcy Code.  

Accordingly, the Trustee requests that the Court find that the Buyers are good faith purchasers 

under Bankruptcy Code Section 363(m). 

C. The Court Has the Authority to Approve the Bid Procedures. 

Bankruptcy Code Section 363(b)(1) provides that a trustee “after notice and hearing, may 

use, sell or lease, other than in the ordinary course of business, property of the estate.” 11 U.S.C. 

§ 363(b)(1).  Furthermore, under Bankruptcy Code Section 105(a), “[t]he court may issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C. § 105(a).  Thus, pursuant to Bankruptcy Code Sections 363(b)(1) and 105(a), 

this Court may approve the Bid Procedures, which assist the Trustee to obtain the best possible 

price, on the best possible terms, for the Cross-Complaint Claim. 

D. Sale of the Cross-Complaint Claim is Fair and Equitable. 

When a sale amounts to an acquisition of causes of action by a defendant, it must also be 

analyzed as a compromise for which the court has an independent duty to determine whether it is 

“fair and equitable.”  In re Fitzgerald, 428 B.R. at 884 (9th Cir. B.A.P. 2010); In re Lahijani, 

325 B.R. at 290 (9th Cir. B.A.P. 2005).  In determining whether a sale is fair and equitable, 

courts apply the fair and equitable settlement standard under FRBP 9019, which requires 

consideration of: (1) the probability of success in litigation, (2) collectability, (3) complexity, 

expense, inconvenience, and delay attendant to continue litigation, and (4) the interest of 

creditors, which are paramount.  Id.;  Martin v. Kane (In re A&C Props.), 7894 F.2d 1377, 1381 

(9th Cir. 1986).  The Court is not required to decide disputed questions of fact and law raised by 

the litigation, but to canvass the issues to see whether the “settlement falls below the lowest point 

in a range of reasonableness.” In re Teltronics Services, Inc., 762 F2d 185, 189 (2nd Cir. 1985).  

The benchmark in determining the propriety of a settlement is whether the settlement is in the 

best interests of the estate and its creditors.  In re Energy Cooperative, Inc., 886 F.2d 921, 927 

Case 2:14-bk-11105-RN    Doc 62    Filed 03/24/16    Entered 03/24/16 11:01:35    Desc
 Main Document      Page 15 of 128



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 
Z:\I-J\Ibarra, Enrique and Silvia\Pld\Sale Mtn v2.docx 

4854-000/56 

 

14
SHULMAN HODGES & 

BASTIAN LLP 
100 Spectrum Center Drive, 

Suite 600 
Irvine, CA 92618 

(7th Cir. 1989).  As set forth further below, the Trustee submits that the sale of the Cross-

Complaint Claim is fair and equitable and in the best interest of the Estate and its creditors. 

1. Probability of Success in Litigation. 

The Trustee’s probability of prevailing on the Cross-Complaint Claim is highly uncertain 

and limited mainly because it appears that discovery in the Adversary Proceeding is closed and 

the Trustee would have to step into the shoes of the Debtor.  The Joint Pre-Trial Order has been 

entered and when signed by the Judge, the Joint Pre-Trial Order supersedes the Cross-Complaint. 

See Fed. R. Bankr. Pro. 7016.  Only a portion of the claims alleged in the Cross-Complaint 

Claim are set forth in the Joint Pre-Trial Order as follows: (1) wrongful discharge/termination, 

(2) intentional infliction of emotional distress, and (3) negligent infliction of emotional distress. 

These remaining claims are factually intensive and will require further discovery. While it is 

uncertain if the Court would re-open discovery if the Trustee takes over the Cross-Complaint 

Claim, pursuing such claims successfully is uncertain.  As it stands, if the Trustee proceeds 

through litigation, the Trustee will be required to meet his burden of proof to substantiate the 

fact-intensive claims alleged Cross-Complaint Claim without discovery.  Accordingly, given the 

quality of the pleadings that have been filed in the Adversary Proceeding and the Trustee’s 

inability to conduct independent discovery to substantiate the fact-intensive claims alleged in the 

Cross-Complaint Claim, the likelihood of prevailing in litigation is slim and this factor weighs in 

favor of approving the Agreement.   

2. Difficulties to be Encountered in the Matter of Collections. 

Collections in this case would be against the Buyers who are also the cross-defendants in 

the Adversary Proceeding.  The Trustee has not fully evaluated the financial stability of the 

Buyers, however, if any damages are awarded in favor of the Trustee, the Trustee will be 

required to extend the costs and efforts to pursue collection against the Buyers.  Such time and 

costs are unnecessary as the Agreement provides for direct payment to the Trustee.  Accordingly, 

this weighs in favor of settling. 

/// 

/// 
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3. The Complexity of the Litigation Involved, Expense, Inconvenience, and Delay. 

The Cross-Complaint Claim is both legally and factually complex.  The Cross-Complaint 

Claim is legally complex in that it is unclear what statutory authority the Debtor brings the 

Cross-Complaint Claim under.  In addition, as mentioned above, the Cross-Complaint Claim is 

factually complex given the fact-intensive nature of the causes of action alleged in the Cross-

Complaint Claim.  Pursuant to the Joint Pre-Trial Order, the causes of action in the Cross-

Complaint Claim that remain to be litigated are as follows: (1) wrongful discharge/termination, 

(2) intentional infliction of emotional distress, and (3) negligent infliction of emotional distress.  

While it is unclear which statutory provisions the remaining claims are being brought under, 

generally, wrongful termination and emotional distress causes of action are fact-intensive claims. 

McCullough v. Xerox Corp., 2015 U.S. Dist. LEXIS 135714 (N.D. Cal. Oct. 2, 2015); A.G. v. 

Paradise Valley Unified Sch. Dist. No. 69, 2016 U.S. App. LEXIS 3994 (9th Cir. Mar. 3, 2016) ; 

Njema v. Wells Fargo Bank, N.A., 2015 U.S. Dist. LEXIS 108758 (D. Minn. July 7, 2015).  In 

support of the claims, the Debtors state in their Joint Pretrial Order that, “the [Debtors’] exhibits 

are listed in and attached to Appendix 2 of this order.” However, there is no Appendix 2 attached 

to the Joint Pre-Trial Order.  If the Trustee proceeds through litigation, it will be extremely 

difficult to satisfy his burden of proof to substantiate the fact-intensive claims alleged in the 

Cross-Complaint Claim without additional discovery.   

Moreover, if the Motion is approved, the Estate will not bear the cost and expense 

associate with preparing for trial, trying the case, and perhaps respond to any appeals.  The 

Agreement allows the Estate to receive funds now and avoid the risks inherent in any litigation.  

Rather than delay the matter and incur expenses or resources preparing for trial, the Trustee has 

determined that the Agreement reached is fair and equitable.  Based thereon, the Trustee believes 

the proposed Agreement is the most expedient and cost effective method for administering the 

Cross-Complaint Claim.  Accordingly, this factor weighs in favor of settling.  

/// 

/// 

/// 
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4. The Paramount Interests of Creditors and Proper Deference to Reasonable Views. 

Based on his good business judgment, the Trustee believes that the Agreement reached is 

fair and reasonable and is that it will benefit the Estate and its creditors by netting the Estate 

$7,500.00, and possibly more through the proposed Overbid Procedures.   The Agreement avoids 

the costs and risks associated with litigating the Cross-Complaint Claim and provides certainty 

and a tangible benefit to the Estate.  If the Agreement is not approved, the Trustee does not 

intend to pursue the Cross-Complaint Claim given various procedural issues and the lack of 

additional benefit to the Estate.  Therefore, the Agreement should be approved as a means of 

preserving assets and enhancing the value of the Estate for the benefit of creditors.   

E. The Court has the Authority to Waive the Fourteen-Day Stay of Sale. 

Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order authorizing the 

use, sale or lease of property other than cash collateral is stayed until the expiration of 14 days 

after entry of the order, unless the Court orders otherwise.” Fed. Rule Bankr. P. 6004(h). 

The Trustee desires to close on the sale of the Cross-Complaint Claim as soon as 

practicable after entry of an order approving the sale.  Accordingly, the Trustee requests that the 

Court waive the fourteen-day stay requirement. 

IV. CONCLUSION 

WHEREFORE, based upon the foregoing, the Trustee respectfully submits that 

Agreement is “fair and equitable,” that good cause exists for granting the Motion, and requests 

that the Court enter an order as follows: 

1. Approving the Bid Procedures utilized by the Trustee as described above. 

2. Authorizing the Trustee to sell the Cross-Complaint Claim to the Buyers pursuant 

to the terms and conditions as set forth in the Agreement attached as Exhibit “6” to the Leslie 

Declaration. 

3. Authorizing the Trustee to sign any and all documents convenient and necessary 

in pursuit of the sale as set forth above, including, but not limited to, any and all conveyances 

contemplated by the Agreement attached as Exhibit “6” to the Leslie Declaration. 

/// 
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4. A determination by the Court that the Buyers is a good faith purchaser pursuant to 

Bankruptcy Code Section 363(m). 

5. Waiving the fourteen day stay of the order approving the sale of the Cross-

Complaint Claim under Federal Rules of Bankruptcy Procedure 6004(h). 

6. For such other and further relief as the Court deems just and proper under the 

circumstances of this case. 
 
 
 

Dated:  March 24, 2016 

 
Respectfully submitted, 
 
SHULMAN HODGES & BASTIAN LLP 
 
/s/ Elyza P. Eshaghi                                                           
Leonard M. Shulman 
Lynda T. Bui  
Elyza P. Eshaghi 
General Counsel for Sam S. Leslie, Chapter 7 Trustee  
for the bankruptcy estate of Enrique Ibarra and  
Silvia Ibarra
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DECLARATION OF SAM S. LESLIE 

 I, Sam S. Leslie, declare: 

1. I am the duly appointed, qualified and acting Chapter 7 trustee for the bankruptcy 

estate (“Estate”) of Enrique Ibarra and Sylvia Ibarra (“Debtors”).  I have personal knowledge of 

the facts set forth herein, and if called and sworn as a witness, I could and would competently 

testify thereto, except where matters are stated on information and belief, in which case I am 

informed and believe that the facts so stated are true and correct. 

2. I make this Declaration in support of my Motion for Order Approving the Sale of  

the Cross-Complaint Claim Pursuant to 11U.S.C. § 363(b)(1), Subject to Overbids, Combined 

With Notice of Bid Procedures and Request for Approval of the Bid Procedures and Granting 

Related Relief (“Motion”).  All capitalized terms not otherwise defined herein shall have the 

meaning set forth in the Sale Motion.  

3. Attached hereto as Exhibit 1, is a true and correct copy of the Second Amended 

Complaint, which amends the Complaint filed on March 26, 2012, which was attached as an 

exhibit to the Notice of Removal, Docket No. 1 in the Adversary Proceeding. 

4. Attached hereto as Exhibit 2, is a true and correct copy of the Cross-Complaint 

filed on May 30, 2012, which was attached as an exhibit to the Notice of Removal, Docket No. 1 

in the Adversary Proceeding. 

5. Attached hereto as Exhibit 3, is a true and correct copy of the Notice of Removal 

filed on March 11, 2014, that was obtained from the Court’s docket in the Adversary Proceeding.  

6. Attached hereto as Exhibit 4, is a true and correct copy of the Joint Pre-Trial 

Order entered on December 10, 2015 that was obtained from the Court’s docket in the Adversary 

Proceeding.   

7. Attached hereto as Exhibit 5, is a true and correct copy of the Debtors’ Amended 

Schedule A/B filed on January 20, 2016, that was obtained from the Court’s docket in the 

Bankruptcy Case.  

/// 

/// 
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